GOVERNMENT OF KARNATAKA

KARNATAKA LOKAYUKTA

No.UPLOK-2/DE/165/2021/ARE-8 Multi Storied Building,
Dr. B.R. Ambedkar Veedhi,
Bengaluru-560001
Date: 21st November, 2022.

RECOMMENDATION

Sub: Departmental  Inquiry  against  Shri
B.R.Dayanand, the then Junior Engineer,
presently Assistant Executive Engineer, Public
Works Department Sub Division, Mundgod,
Uttara Kannada District-reg.

Ref: 1) Government Order No.e3eea 113 Sexad 2021,
Bengaluru, dated: 28/07/2021.

2) Nomination Order No.UPLOK-2/DE/165/
2021, Bengaluru, dated: 17/08/2021 of
Upalokayukta, State of Karnataka, Bengaluru.

3) Inquiry Report dated: 16/11 /2022 of

Additional Registrar of Enquiries-8, Karnataka
Lokayukta, Bengaluru.
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The Government by its order dated: 28/07 /2021 initiated
the disciplinary proceedings against Shri B.R.Dayanand, the
then Junior Engineer, prcsently Assistant Executive Engineer,

Public Works Department Sub Division, Mundgod, Uttara

I



Kannada District (hereinafter rcferred to as Delinquent

Government Officials, for short as DGQO) and entrusted the

Departmental Inquiry to this Institution.

. This Institution by Nomination Order No.UPLOK-2/DE/165/
2021, Bengaluru, dated: 17/08/2021 nominated Additional
Registrar of Enquiries-8, Karnataka Lokayukta, Bengaluru, as
the Inquiry Officer to frame charges and to conduct

Departmental Inquiry against DGO.

. The DGO, Shri B.R.Dayanand, the then Junior Engineer,
presently Assistant Executive Engineer, Public Works
Department Sub Division, Mundgod, Uttara Kannada District

tried for the following charges:
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4. The Inquiry Officer (Additional Registrar of Enquiries-8) on
proper appreciation of oral and documentary evidence has held
that, the Disciplinary Authority has ‘Not Proved’ the charge
leveled against DGO, Shri B.R.Dayanand, the then Junior
Engineer, presently Assistant Executive Engineer, Public Works

Department Sub Division, Mundgod, Uttara Kannada District.

5. On perusal of the Inquiry Report, in order to prove the guilt of
DGO, the Disciplinary Authority has examined one witness i.e.,

PW-1 and Ex. P-1 and P-2 documents were got marked.

6. On re-consideration of Inquiry Report and taking note of the
totality of the circumstances of the case, I do not find any reason
to interfere with the findings recorded by the Inquiry Officer.
Therefore, it is hereby recommended to the Government to
accept the report of Inquiry Officer and to exonerate DGO, Shri
B.R.Dayanand, the then Junior Engineer, presently Assistant
Executive Engineer, Public Works Department Sub Division,

/
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Mundgod, Uttara Kannada District of the char
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ges leveled against
him.

7. Action taken in the matter shall be intimated to this Authority.

Connected records are enclosed herewith,

/d—"' 2\ H))}.»-
(JUSTICE .N.PHANEENDRA)
UPALOKAYUKTA-2 y

STATE OF KARNATAKA.
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KARNATAKA LOKAYUKTA

No:Uplok-2/DE/165/2021/ARE-8

M.S.Building,
Dr. B.R. Ambedkar Veedhi,
Bengaluru - 560 001.
Dated: 16/11/2022

ENQUIRY REPORT

Present : Rajashekar.V.Patil
Addl. Registrar of Enquiries-8,
Karnataka Lokayukta,
Bengaluru.

Sub:-The departmental enquiry against Sri. B.R.
Dayanand, the then Junior Engineer,
Presently Assistant Executive Engineer, PWD
qub-Division,  Mundgod Taluk, Uttara

Kannada District - reg.

Ref:-1) Report U/Sec 12(3) of the Karnataka
Lokayuktha Act, 1984, in Complt/Uplok/
BD/ 1355/2016/DRE-4, dtd.18/02/2021.

2) Government Order. No. swew/113/4ead /2021,
2oreweds. dtd.28/07/2021.

3) Nomination Order No. UPLOK-2/DE-165/
2021 /ARE-8; Bengaluru, Dated: 17/08/2021.

K*kkkhk

Present Departmental Enquiry is initiated against
DGO on the basis of the complaint lodged by one Sri.

Kiran S. r/o Bhadravathi, (herein after referred as
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‘Complainant’) against Sri. B.R. Dayanand, thc then
Junior Engineer, Presently Assistant Executive Engineer,
PWD Sub-Division, Mundgod Taluk, Uttara Kannada
District, (herein after referred as ‘DGO’ who lodged a
complaint before Karnataka Lokayukta u/s 9 that was

taken up for investigation.

2. On the basis of the complaint lodged by one Kiran.
S., r/o Bhadravathi, Lokayuktha office registered a case
at its No. Complt/Upalok-2/BD/1355/2016/DRE-4, and
preliminary enquiry/Investigation was conducted by

DRE-5.

3. Complainant one Kiran S. r/o Bhadravathi,
lodged complaint against the DGO that; (1) DGO was
working at Bhadravathi PWD Department Sub-Division,
Bhadravathi, Shivamogga District. During that period,
an amount of Rs.5,00,000/- was sanctioned to construct
a new compound wall under the grant relating to 2015-
16 and DGO without constructing a new compound wall
has white-washed the old compound wall and

misappropriated the amount;

(2) An amount of Rs.2,00,000/- was sanctioned for
construction of culvert/cesspool and bridge repairs of
Kudligere-Kammaraghatta road and drainage and

amount has been misappropriated without repairing the

R
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bridge, constructing the cesspools and repairing the

roads, drainage etc., by DGO;

(3) And DGO is working in the same place for the
last 15-years.
4. In this regard, E.E.-Il one Siddarameshwar
Kattimani was appointed  to inspect the said
constructions of drainage and repair works of road, etc.,
from the technical section of Lokayuktha and in response

to the same, said 1.O. has submitted his report.

5. "It is further alleged in the complaint that, DGO
Dayanand has amassed wealth and acquired property
illegally as a Government Servant, valued more than his
"known source of income, working as Junior Engineer.
And further DGO has acquired movable and immovable
properties in his name and his family members like his
wife-Sumithra and his children i.e., one Son and one
daughter, who are pursuing their education in M.Tec.,
and B.Com., at Shivamogga College, and have also
acquired immovable properties like open sites in Anekal
Village and owns four wheeler standing in his namc and
two wheeler standing in the name of his wife. And his
total income from the known source income as a public
servant is less than the actual property and maovables

and cash held by him.
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6. In this regard also Lokayuktha Police official of
Shimogga was appointed and submitted report that DGO
holding 8.48% of excess amount of wealth and property
than his known source of income derived from salary as

a public servant.

7. After completion of enquiry and after assessing
the records, the then Hon’ble Uplok arrived at a
conclusion that DGO has committed misconduct as per
Rule 3(1) of KCSR CCA Rules, 1966 and recommended
for initiation of departmental enquiry to the appointing
authority under 12(3) of Karnataka Lokayuktha Act,
1984 and recommended to initiate proceedings of 14(A) of

KCSR and CCA Rules 1957,

8. In view of the Government order sited at reference
(1) the Hon’ble Uplok-2 vide order cited at reference (2)
nominated this Additional Registrar Enquiries-8 framed

articles of charges and conducted enquiry against DGO.

9. On the basis of the nomination, article of charge
was prepared under 11(3) of KCSR & CCA Rules and
concerned DGO.
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10. Summons along with AOC served to DGO. Article of
charge was served on DGO, but DGO remained absent and

he was placed exparte on 08/12/2021.

11. In order to prove the articles of charge and
allegations made against DGO, CW.1l-complainant was
issued summons at the request of P.O. but it was not
served on the ground that, the address furnished by CW.1
in his complaint is incorrect. Accordingly, reissue
summons to CW.1 was rejected. Then 1.O. CW.2 technical
expert Engineer was summoned and he was examined as

PW.1, Ex.P.1(a) to Ex.P.1(b) were marked.

12. CW.3 is the Police official who had submitted the
report related to disproportionate wealth, which was not in
favour of complainant and so also the report of PW.2
Technical Engineer report was also not in favour of
complainant and Disciplinary Authority, CW.4 S.P. has only
forwarded the report of CW.3 Inspector, Lokayuktha. After
hearing the P.O. enquiry side treated as closed since the
DGO was placed exparte. Case was posted for arguments.

Heard the argument of P.O. and posted the matter for

report.

13. Following points arise for my consideration;

Whether the Charge leveled against
DGO Sri. B.R. Dayanand, the then

LW
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Junior Engineer, Presently Assistant
Executive Engineer, PWD Sub-Division,
Mundgod Taluk, Uttara Kannada
District, is proved by the Disciplinary
Authority?

14. My answer to the above point is in the 'Negative' for

the following:

REASONS

15. CW.1-Kiran was the complainant has submitted a
written complaint to Lokayuktha against DGO with regard
to allegedly misappropriating the amount sanctioned for
construction of compound wall around the A.E.E. office,
PWD, Bhadravathi, and misappropriating the amount
sanctioned to project work for constructing drainage and
road from Kodalgere-Kammarghatta road and for repairing
the drainage and culvert. And further amassing
disproportionate wealth as a public servant more than his
known source of income by way of possessing wealth in the
form of movable and immovable properties. Unfortunately,
(CW.1) his evidence is not available to Disciplinary
Authority because several summons issued to him have
returned unserved with a note that, address furnished by
complainant in the complaint is incorrect and no person is

residing with that address.

T rﬂ,_’.-
' ‘ prs



19
Uplok.2-DE-165-2021.ARE.8

16. At the request of P.O. next witness C.W.2 was
served with summons and CW2 was examined as PW.1 i.e.,
Technical officer appointed as 1.0., who inspected the said
construction of compound wall, roads, drainage and
culverts and conducted investigation as to whether they
were constructed as per the norms, measurement and
whether construction was proportionate to the grant

sanctioned by Government.

17. PW.1 has stated in the evidence that as per the
allegations made against DGO and as per the directions of
the Lokayuktha office, he gave visit to the disputed place of
construction after giving prior notice to DGO. During the
inspection, he was able to see that said compound wall
constructed around Bhadravathi PWD office was found to
be constructed as per estimation made and grant released

and construction found to be satisfactory.

18. Further inspection of the drainage discloses that
the construction of drainage was found to be as per the
records and found to be satisfactory. Accordingly, he

prepared the report and submitted the same as per Ex.P.1.

19. Evidence of PW.1/CW.2-E.E., his report marked at
Ex.P.1 discloses that all the alleged project works like
construction of compound wall, drainage, road repairs were

found to be satisfactorily constructed as per the records like

WAL
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estimation, grant etc., and in the end he submitted a report
that the allegations made against DGO by one S. Kiran-
Complainant are not proved and found to be baseless. In
the result, it can be said that report of PW.1 has Negatived
allegations of complainant made in respect of construction

and repairs of compound wall, roads and drainage etc.

20. Second Article of Charge made against DGO is that,

he has possessed and amassed more wealth than his

known source of income.

21. Furthermore, the question that arises is whether
Enquiry Officer is empowered or competent to hold enquiry
in respect of the allegations made against the DGO relating
to acquisition/amassing of wealth and property from more

than his known source of income.

22. In this regard, my attention is drawn to authority
reported in 1998 (6)Supreme Court Cases, 103-Page in
State of Karnataka & Others V/s Kempaiah, in which it is
observed that

“Karnataka Lokayuktha Act, 1984
(4 of 1985) -Ss. 2(1), 2(2) and 7-
“Action”- Meaning of - Held,
amassing of wealth by public servant
not covered- Expression “in any other
manner” in S.2(1) cannot be
interpreted to mean actions which

Ao
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have no nexus to any administrative
action- Definition of “allegation” in
S.2(2) not relevant for interpreting
the word “action”- Words and
phrases”

Further in the end it is held that; the investigation
initiated by Upalokayuktha against the DGO U /Sec. 7(2) of
the Lokayuktha Act, the investigation is confined to a
grievance or allegation made in respect of action within the
meaning of Section 2(1) of the Lokayuktha Act. So it
becomes crystallized that this Enquiry Authority cannot
hold departmental enquiry against the Government Officials
relating to acquiring wealth and property more than his

known source of income from salary and other legally

declared source of income.

23. It is also pertinent to note that no evidence is placed
by the Disciplinary Authority to establish that DGO had
acquired the above said property without taking prior
permission from the Competent Authority of the
Department in which he was working and adding to this,
the difference of amassing of wealth stated to have been
acquired by DGO is 8 48% which is less than 10% and

required to be considered from being exorinated.

ooty
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24. In view of the elaborate discussion made above,
Article of Charges relating to substandard work alleged to
have been carried out by DGO is not proved as the Negative
report is submitted by the Technical Expert and second
Article of Charge of possessing more wealth and property
from his known source of income is less than 10% and in
view of the authority referred above widely known as
Kempaiah’s ruling and the ratio laid down therein oust the
jurisdiction to hold Departmental Enquiry under Section
2(1), 2(2) and Sec. 7 of Lokayuktha Act, provides for only
for holding enquiries against Government servants in

respect of action, allegation and grievances.

25. Accordingly, this enquiry authority is constrained to
hold that, the charges leveled against DGO are not
established. In the result, above point is answered in the

‘Negative’ and I proceed to record the following:

FINDINGS

The Disciplinary Authority has
not proved the charges Ileveled
against the Delinquent Government
Official Sri. B.R. Dayanand, the then
Junior Engineer, Presently Assistant
Executive Engineer, PWD Sub-
Division, Mundgod Taluk, Uttara
Kannada District.
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Submitted to Hon’ble Upa-
lokayuktha, Karnataka Lokayukta,
Bengaluru, for further action in the "
maftter. N \bl

(NN =~
(RAJASHEKAR.WPATIL)
Additional Registrar Enquiries-8

Karnataka Lokayukta, Bengaluru.

ANNEXURES

LIST OF WITNESSES EXAMINED ON BEHALF OF DISCIPLINARY
AUTHORITY:

’ PW1 Sri.  Siddarameswara ~ Kattimani, S/o
_ Hanumantharao, aged 58 years, Executive
‘ Engineer, Kalburgi, dtd.27/09/2022.

LIST OF DOCUMENTS MARKED ON BEHALF OF

DISCIPLINARY AUTHORITY:

Ex.P1 Report submitted before Karnataka Lokayuktha Office, by
PW.1 (pages 77 to 94) with enclosures

Ex.P.1(a) | Signature of PW.1.

Ex.P2 Enquiry report submitted before Karnataka Lokayuktha
Office, ARE-4, Bangalore, by CW.2 along with enclosures.
(pages 403 to 453)

™

(RAJASHEKAR.V.PATIL) 1601 / >
Additional Registrar Enquiries-8
Karnataka Lokayukta,
Bengaluru.
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