KARNATAKA LOKAYUKTA

No.UPLOK-2/DE-323/2015/ ARE-11 Multi Storied Building,
Dr. B.R. Ambedkar Veedhi,
Bengaluru-560 001.
Dated 05.11.2019.

RECOMMENDATION

Sub:- Departmental inquiry against (1) Shri
C.R.Basavarajappa, Assistant Executive
Engineer, (2) Sri V.P.Krishnamurthy, Assistant
Engineer, (3) Sri 0O.G.Nagaraja, the then
Secretary, Ramagiri Grama Panchayath, (4) Sri
G.S.Somashekaramurthy, the then Secretary,
Ramagiri Grama Panchayath, Holalkere Taluk,
Chitradurga District - reg.

Ref:- 1) Government Order No. RDP 51 ENQ 2015

dated 06.06.2015.

2) Nomination order No. UPLOK-2/DE-
323/2015.  dated 18.06.2015 of
Upalokayukta, State of Karnataka.

3) Inquiry report dated ~ 31.10.2019 of

Additional Registrar of Enquiries-11,
Karnataka Lokayukta, Bengaluru.

ot et o ot

The Government by its order dated 06.06.2015, initiated the
disciplinary proceedings against (1) Sihri C.R.Basavarajappa,

Assistant Executive Engineer, (2) Sri V.P.Krishnamurthy,

Assistant Engineer, (3) Sri O.G.Nagaraja, the then Secretary,



Ramagiri Grama Panchayath, (4) Sri G.S.Somashekaramurthy,
the then Secretary, Ramagiri Grama Panchayath, Holalkere
Taluk, Chitradurga District, [hereinafter referred to as Delinquent
Government Officials, for short as ‘DGOs 1 to 4’ respectively]

and entrusted the departmental inquiry to this Institution.

2. This Institution by Nomination Order No. UPLOK-2/ DE-
323/2015 dated 18.06.2015 nominated Additional Registrar of
Enquiries-11, Karnataka Lokayukta, Bengaluru, as the Inquiry
Officer to frame charges and to conduct departmental inquiry
against DGOs for the alleged charge of misconduct, said to

have been committed by them.

3. The DGO 1 - Shri C.R.Basavarajappa, Assistant Executive
Engineer, DGO -2 Sri V.P.Krishnamurthy, Assistant Engineer,
DGO 3 - 5ri O.G.Nagaraja, the then Secretary, Ramagiri Grama
Panchayath, DGO 4 - Sri G.S.Somashekaramurthy, the then
Secretary, Ramagiri Grama Panchayath, Holalkere Taluk,

Chitradurga District, were tried for the following charge:-
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The Inquiry Officer (Additional Regis

on proper appreciation of or

Assistant Executive Engineer,
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held that Charge against DGO 1 that during his tenure as
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Zilla Panchayath Engineering



Sub-Division, Holalkere, Chitradurga District from 06 /07/2010
to 06/06/2012, in connection with formation of road of the
length of 695 meters at the volume of 1016.25 cubic meters at
Nayakanahatti of T.Vaderahalli Village, Chitradurga District
though it is mentioned in the records that expenditure
incurred is 1,44,917/- at the rate of Rs.142/- per square meter
but actual work executed is of the volume of 414 cubic meters
and without executing the actual volume of work drawn a
sum of Rs.85881/- in advance and temporarily
misappropriated the said sum of Rs.85,881/- and thereby is
guilty of misconduct within the purview of Rule 3 (1)(i) to (iii)
of the Karnataka Civil Services (Conduct) Rules, 1966 is proved.

5. Further, the Enquity Officer has held that the charge
against DGO 2 that during his tenure as Assistant Engineer
attached to Panchayath Raj Engineering Sub-Division,
Holalkere, Chitradurga District from 15/11 /2008 Lo
26/10/2014 in connection with formation of road of the length
of 695 meters at the volume of 1016.25 cubic meters at
Nayakanahatti of T.Vaderahalli Village, Chitradurga District
though it is mentioned in the records that expenditure
incurred is 1,44,917/- at the rate of Rs.142/- per square meter
but actual work executed is of the volume of 414 cubic meters
and without executing the actual volume of work drawn a

sum of Rs.85881/- in advance and temporarily
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misappropriated the said sum of Rs.85,881/- and thereby is
guilty of misconduct within the purview of Rule 3 (1)(i) to (iii)

of the Karnataka Civil Services (Conduct) Rules, 1966 is proved.

6.  Further, the Enquiry Officer has held that the charge
against DGO 3 that during his tenure as Secretary attached to
Gunjanur Grama Panchayath, Holalkere Taluk, Chitradurga
District from 06/06/2009 to 30/05/2012 in connection with
formation of road of the length of 695 meters at the volume of
1016.25 cubic meters at Nayakanahatti of T.Vaderahalli
Village, Chitradurga District though it is mentioned in the
records that expenditure incurred is 1,44,917/- at the rate of
Rs.142/- per square meter but actual work executed is of the
Y&lume of 414 cubic meters and without executing the actual
V‘Qlume of work drawn a sum of Rs.85,881/- in advance and
témporarily misappropriated the said sum of Rs.85,881/- and
thereby is guilty of misconduct within the purview of Rule 3

(1)(i) to (iii) of the Karnataka Civil Services (Conduct) Rules,
1966 is proved.

7. Further, the Enquiry Officer has held that the charge against
DGO 4 that during his tenure as Secretary attached to Ramagiri
Grama Panchayath, Holalkere Taluk, Chitradurga District from
23/06/2012 to 18/07/2015 in connection with formation of
road of the length of 695 meters at the volume of 1016.25 cubic
meters at Nayakanahatti of T.Vaderahalli Village, Chitradurga

Page 5 of 8



District though it is mentioned in the records that expenditure
incurred is 1,44,917/- at the rate of Rs.142/- per square meter
but actual work executed is of the volume of 414 cubic meters
and without executing the actual volume of work drawn a
sum of Rs.85881/- in advance and temporarily
misappropriated the said sum of Rs.85,881/- and thereby is
guilty of misconduct within the purview of Rule 3 (1)(i) to (iii)
of the Karnataka Civil Services (Conduct) Rules, 1966 is proved.

8.  Further, the Enquiry Officer has held that the DGOs 1 to 4
are jointly and severally responsible for temperary

misappropriation of a sum of Rs.85,881/-.

9.  Onre-consideration of report of inquiry, I do not find any
reason to interfere with the findings recorded by the Inquiry
Officer. Therefore, it is hereby recommended to the

Government to accept the report of Inquiry Officer.

10.  As per the First Oral Statement of DGOs furnished by the
enquiry officer,
i) DGO 1 - Shri C.R.Basavarajappa, has retired
from service on 31.05.2019.

ii) DGO -2 Sri V.P.Krishnamurthy, is due for
retirement on 28.02.2029.
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iiiy DGO 3 - Sri O.G.Nagaraja, has retired from
service on 30.06.2018.

iv) DGO 4 - Sri G.S.Somashekaramurthy, has
retired from service on 31.07.2016.

11.  Having regard to the nature of charge ‘proved” against
DGO 1 - Sri C.R.Basavarajappa, Assistant Executive Engineer,
DGO -2 Sri V.P.Krishnamurthy, Assistant Engineer, DGO 3 - Sri
0.G.Nagaraja, the then Secretary, Ramagiri Grama Panchayath,
DGO 4 - Sri G.S.Somashekaramurthy, the then Secretary,

Ramagiri Grama Panchayath, Holalkere Taluk, Chitradurga

District,
i) it is hereby recommended to the Government
to impose penalty of * withholding 10% of
pension payable to DGO - 1 Shri

C.R.Basavarajappa for a period of 10 years.’

ii) it is hereby recommended to the Government
to impose penalty of * withholding 4 annual
increments payable to DGO - 2 Sri
V.P.Krishnamurthy with cumulative effect.’

iif) it is hereby recommended to the Government
to impose penalty of * withholding 10% of
pension payable to DGO - 3 Sri O.G.Nagaraja
for a period of 10 years.’

iv) it is hereby recommended to the Government

to impose penalty of * withholding 10% of
pension payable to DGO - 4 Shri
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G.S.Somashekaramurthy for a period of 10
years.’

12. Action taken in the matter shall be intimated to this

Authority.

Connected records are enclosed herewith.

N y&///)\/\_/u\__
(JUSTICE N. ANANDA)

Upalokayukta,
State of Karnataka.
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BEFORE THE ADDITIONAL REGISTRAR, ENQUIRIES-11
KARNATAKA LOKAYUKTA, BENGALURU
ENQUIRY NUMBER: UPLOK-2/DE/323/2015
ENQUIRY REPORT Dated: 31/10/2019

Enquiry Officer: V.G.Bopaiah

Additional Registrar

Enquiries-11

Karnataka Lokayukta

Bengaluru.

*kkkkkk
Delinquent Government Official No.1:Sri. C.R. Basavarajappa

(name written by him as C.R.
Basavaraju on the note sheet
on 28/02/2017).

Discharged duties as
Assistant Executive Engineer,
Zilla Panchayath Engineering
Sub-Division, Holalkere,
Chitradurga District from
06/07/2010 to 06/06/2012.

Retired on superannuation
on 31/05/2019.

Delinquent Government Official No.2:Sri. V.P.Krishnamurthy
(name written by him as B.P.

Krishnamurthy on the note
sheet on 13/10/2016).

Discharged duties as

Assistant Engineer,

Panchayath Raj Engineering

Sub-Division, Holalkere,

o Chitradurga District from
\dyw 15/11/2008 to 26/10/2014.
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Due for retirement on
superannuation on
28/02/2029.

Delinquent Government Official No.3:Sri. O.G. Nagaraja
(name written by him as

0.G.Nagarajappa on the note
sheet on 28/02/2017).

Discharged duties as
Secretary attached to
Gunjanur Grama

Panchayathi, Holalkere Taluk,
Chitradurga District from
06/06/2009 to 30/05/2012.

Retired on superannuation on
30/06/2018.

Delinquent Government Official No.4:Sri.
G.S.Somasekharmurthy

(name written by him as
G.S.Somashekara Murthy on

the note shcct on
13/10/2016).

Discharged duties as
Secretary attached to

Ramagiri Grama Panchayath,
Holalkere Taluk, Chitradurga
District from 23/06/2012 to
18/07/2015.

Retired on superannuation on
31/07/2016.

*kkhkkkkk

1. Delinquent official number 1 (in short, “DGO 17) was working

as Assistant Executive Engineer, Zilla Panchyath Engineering
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Sub-Division, Holalkere, Chitradurga District from 06/07/ 2010
to 06/06/2012. Delinquent Official number 2 ( in short “DGO
2”) was working as Assistant Engineer, Panchayath Raj
Engineering Sub-Division, Holalkere, Chitradurga District from
15/11/2008 to 26/10/2014. Delinquent Official number 3 (in
short “DGO 3”) was working as Secretary attached to Gunjanur
Grama Panchayath, Holalkere Taluk, Chitradurga District from
06/06/2009 to 30/05/2012. Delinquent Official number 4 (in
short, “DGO 4”) was working as Secretary attached to Ramagiri
Grama Panchayath, Holalkere Taluk, Chitradurga District from
23/06/2012 to 18/07/2015.

. Background for initiating the present inquiry against DGOs 1 to

4 needs to be set out in brief. One Sri. Onkarappa (hereinafter
will be referred to as “complainant”) is the resident of T.
Vaderahalli Village, Ramagiri Hobli, Holalkere T aluk,
Chitradurga District. His complaint dated 05 /03/2013 in FORM
NO.I against one Sri. Somanna, Panchayath Development
Officer, Ramagiri Grama Panchayath and against the Secretary
attached to Ramagiri Grama Panchayath came to be registered
in COMPLAINT/UPALOK/BD/5088/2013/DRE-5. According to
the complainant, under National Rural Employment Guarantee
Scheme (in short, “NREGS”) road by name Nagarakatte road
has been formed. The complainant sought information touching
the said road work under Right to Information Act. On
21/09/2012 the complainant received information
communicating that no such road is formed. According to the

complainant, very recently a name board has been displayed in

o the above road stating that the cost of formation of road is
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Rs.1,50,000/-. The complainant has alleged that funds are
misappropriated.

. In exercise of the powers conferred under section 9 of The
Karnataka Lokayukta Act, 1984 Hon’ble Upalokayukta-2,
Karnataka took up investigation and entrusted the matter to the
Chief Engineer attached to Technical Audit Cell attached to
Karnataka Lokayukta, Bengaluru for conducting investigation.
The Chief Engineer attached to Technical Audit Cell attached to
Karnataka Lokayukta, Bengaluru in turn directed Sri.
Shreekantha.S who then was working as Assistant Executive
Engineer-5(hereinafter will be referred to as “Investigating
Officer”) attached to Technical Audit Cell, Karnataka Lokayukta,
Bengaluru to conduct investigation. Thereafter, the
Investigating Officer conducted investigation and submitted
report. On the basis of the report of the Investigating Officer and
the connected records Hon’ble Upalokayukta-2, Karnataka
prima facie arrived at conclusion that in connection with
development of new extension near a place called N ayakanahatti
of T. Vaderahalli Village it is found mentioned on 26 /03/2012
in the measurement book that the volume of work executed is
1016.25 cubic meters and at the rate of Rs.142/- per square
feet expenditure incurred is Rs.1,44,917/- but the actual
volume of work executed is found at 414 cubic meters and
thus it is found that without executing the work of the
volume of 1016.25 cubic meters a sum of Rs.85,881/- is drawn
and thus, DGOs 1 to 4 and Smt. Thimmakka the then
President of Ramagiri Grama Panchayathi, Holalkere Taluk,

Chitradurga District have temporarily misappropriated a sum of
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Rs.85,881/- and thus DGOs 1 to 4 being public servants are
guilty of misconduct within the purview of Rule 3 (1)(i) to (iii) of
The Karnataka Civil Services (Conduct) Rules, 1966 and
accordingly, in exercise of the powers conferred upon under
section 12(3) of The Karnataka Lokayukta Act, 1984
recommended the competent authority to initiate disciplinary
proceedings against DGOs 1 to 4 and to entrust the inquiry to
the Hon’ble Upalokayukta, Karnataka under Rule 14-A of The
Karnataka Civil Services (Classification, Control and Appeal)
Rules, 1957. Hon’ble Upalokayukta-2, Karnataka has been
pleased to observe that since Smt. Thimmakka is not
Government servant disciplinary proceedings cannot be initiated
against her and therefore, Hon’ble Upalokayukta-2, Karnataka
has been pleased to recommend for suitable action against
Smt. Thimmakka under Karnataka Panchayath Raj Act.

4. Subsequent to the report dated 06/05/2015 under section 12(3)
of The Karnataka Lokayukta Act, 1984,Government Order

bearing number pwsm 5l wetEe 2015 Corsecd &e0F 06/06/2015 has

been issued by the Under Secretary to the Government of
Karnataka, Department of Rural Development and Panchayath
Raj (Services-2) entrusting the inquiry against DGOs 1 to 4 to
the Hon’ble Upalokayukta, Karnataka under Rule 14-A of The
Karnataka Civil Services (Classification, Control and Appeal)
Rules, 1957.

5. Subsequent to the Government Order rpes 51 9ufsg 2015 woriwewm
Bae0g 06/06/2015 Order number UPLOK-2/DE/323/2015 Bengaluru

dated 08/06/2015 has been ordered by the Hon’ble

xo\“ Upalokayukta-2, Karnataka nominating the Additional Registrar,
\O
Y
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Enquries-11, Karnataka Lokayukta, as Inquiry Officer to frame
charges and to conduct departmental inquiry against DGOs 1 to
4,

6. Articles of charge dated 19/08 /2015 at Annexure-I which
includes statement of imputation of misconduct at Annexure-II
framed against DGOs 1 to 4 by the then Additional Registrar,

Enquries-11, Karnataka Lokayukta, Bengaluru is the following:
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. In response to due service of articles of charge, DGOs 1 to 4

have entered appearance before this authority on 23/09/2015.
In the course of first oral statement of DGOs 1 to 4 recorded on
23/09/2015 they pleaded not guilty. Subsequently DGOs 1 to

4 have engaged defence assistant for their defence.

. In the course of common written statement signed by DGOs 1

to 4 and their defence assistant filed on 12/07/2016 DGOs 1 to
4 have refuted the charge and contended that charge is vague
and does not attribute either misconduct or dereliction of
duty. It is contended that investigation is not based on the facts
attracting the activities undertaken for implementation of the
relevant statute. It is contended that the Investigating Officer
failed to record whether (he bill paid for procuring the
material is true or false. According to DGOs 1 to 4 payment for
procuring materials is a sum of Rs.56,616/- and labour
charges is Rs.86,875/- which aspect is not investigated by the
Investigating Officer and the Investigating Officer has not
specifically made out the role of DGOs 1 to 4. Regarding as to
what constitutes misconduct, the decision in State of Punjab
and Others V/S Ram Singh, Ex-Constable reported in AIR 1992
Supreme Court page 2188 is relied upon in the course of written
statement. It is contended that that DGOs 1 to 4 are protected
by section 30 of The National Rural Employment Guarantee
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Act,2005. It is thus sought to contend that DGOs 1 to 4 are not
guilty of the alleged misconduct.

. The disciplinary authority has examined the complainant

Sri.T.Onkarappa as PW1 and the Investigating Officer
Sreekanth.S as PW2, Sri. Balaswamy Desappa who is working
as Executive Officer attached to Taluk Panchayath, Holakere
from the year 2013 is examined as PW3. During evidence of
PW 1, his original complaint dated 05/03/2013 in FORM NO.I'in
a single sheet is marked as per Ex Pl, his original affidavit
dated 05/03/2013 in FORM NO.II in a single sheet is marked as
per Ex P2, his original complaint in a plain single sheet signed
by him and other local residents is marked as per Ex P3, xerox
copy of application dated 04/09/2012 in a single sheet of the
Advocate Sri. K.B. Chandrappa under Right to Information Act is
marked as per Ex P4, original letter dated 21/09/2012 in a
single sheet of the Secretary, Ramagiri Grama Panchayath
addressed to Sri. K.B. Chandrappa is marked as per Ex PS5, three
original photographs are marked as per Exs P6 to P8. During
evidence of PW2, original letter dated 04/03/2013 in a single
sheet of PW3 addressed to the Chief Engineer, Technical Audit
Cell, Karnataka Lokayukta, Bengaluru is marked as per Ex P9,
original mahazar dated nil in a single sheet enclosed to Ex P9 is
marked as per Ex P10, attested copy of estimate in five sheets
enclosed to Ex P9 is marked as per Ex P11, attested copy of list
of articles in two sheets enclosed to Ex P9 is marked as Ex P12,
attested copy of measurement book in three sheets enclosed to
Ex P9 is marked as per Ex P13, attested copy of completion

report in two sheets enclosed to Ex P9 is marked as per Ex
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P14, attested copy of final bill in four sheets enclosed to Ex
P9 is marked as per Ex P15, four original photographs enclosed
to Ex P9 are marked as per Exs P16 to P19, attested copy of
cash book in two sheets enclosed to Ex P9 is marked as per Ex
P20, original mahazar dated 17 /06/2014 in two sheets drawn
by PW2 is marked as per Ex P21, signature of PW2 found on Ex
P21 is marked as per Ex P21(a), xerox copy of note sheet in four
sheets commencing from paragraph number 52 to paragraph
number 82 in COMPT/UPLOK/BD/5088/2013/DRE-5 is
marked as per Ex P22, Signature of PW2 found at paragraph
number 81 of Ex P22 is marked as per Ex P22(a), opinion in a
single sheet of PW3 is marked as per Ex P23. During evidence of
PW3, his signature found on Ex P10 is marked as per P10(a).

10. In the course of second oral statement of DGO 1 recorded
on 16/04/2018 and in the course of second oral statement of
DGOs 2 to 4 recorded on 23/05/2018 they have stated that they
would get themselves examined as defence witness and that

- they do not intend to examine defence witness.

11. DGO 1 got himself examined as DW1. DGO 2 got himself
examined as DW2. DGO 3 got himself examined as DW3. DGO
4 got himself examined as DW4. During evidence of DGO 3,
nine attested sheets of nominal muster roll is marked as per Ex
D1.

12. Since DGOs 1 to 4 have adduced defence evidence
questionnaire is dispensed with.

13. In the course of written argument of the Presenting
Officer Smt. K.S. Jyothilakshmi she has referred to evidence on

record. From the wordings employed in the course of her
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written argument it can be gathered that she intended to
contend that charge stands established.

14. In the course of common written argument signed by
DGOs 1 to 4 reference is made to articles of charge. They have
refuted the charge levelled against them. It is contended that
investigation conducted is not based on the facts under The
National Rural Employment Guarantee Act, 2005. It is
contended that materials have been procured and bills are
paid and also labour payment is paid to the bank accounts of
the labourers. It is contended that payment for materials is
not found highlighted in the report of the Investigating Officer
and that Investigating Officer has failed to record whether bill is
paid towards materials or towards labour payment. It is
contended that a sum of Rs.56,616/- is paid towards materials
and a sum of Rs.86,875/- is paid towards labour charges. It is
contended that DGOs are protected by section 30 of The
National Rural Employment Guarantee Act, 2005. Decision in
Transport Commissioner V/S A.Radhakrishna Moorthy reported
in (1995) 1 SCC page 332 and the decision in State of Punjab
and Others V/S Rama Singh, Ex-Constable reported in AIR
1992 Supreme Court page 2188 are relied upon. It is contended
that evidence of PWs 1 and 2 do not establish the charge.
Thus, it is sought to contend that DGOs 1 to 4 are not guilty of
the alleged misconduct.

15. [n tune with the articles of charge following points arise
for determination:

Point number 1: Whether it stands established that during

a the tenure of DGO 1 as Assistant Executive Engineer, Zilla
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Panchayath Engineering Sub-Division, Holalkere, Chitradurga
District from 06/07/2010 to 06/06/2012, in connection with
formation of road of the length of 695 meters at the volume of
1016.25 cubic meters at Nayakanahatti of T.Vaderahalli
Village, Chitradurga District though it is mentioned in the
records that expenditure incurred is 1,44,917/- at the rate of
Rs.142/- per square meter but actual work executed is of the
volume of 414 cubic meters and without executing the actual
volume of work drawn a sum of Rs.85,881/- in advance and
temporarily misappropriated the said sum of Rs.85,881/- and
thereby is guilty of misconduct within the purview of Rule 3 (1)(i)
to (i) of The Karnataka Civil Services (Conduct) Rules, 19667?

Point number 2: Whether it stands establish that during
the tenure of DGO 2 as Assistant Engineer attached to
Panchayath  Raj Engineering  Sub-Division, Holalkere,
Chitradurga District from 15/11/2008 to 26/10/2014 in
connection with formation of road of the length of 695 meters at
the volume of 1016.25 cubic meters at Nayakanahatti of
T.Vaderahalli Village, Chitradurga District though it is
mentioned in the records that expenditure incurred is
1,44,917 /- at the rate of Rs.142/- per square meter but actual
work executed is of the volume of 414 cubic meters and without
executing the actual volume of work drawn a sum of
Rs.85,881/- in advance and temporarily misappropriated the
said sum of Rs.85,881/- and thereby is guilty of misconduct
within the purview of Rule 3 (1)(i) to (iii) of The Karnataka Civil
Services (Conduct) Rules, 1966?
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Point number 3: Whether it stands establish that during
the tenure of DGO 3 as Secretary attached to Gunjanur Grama
Panchayath, Holalkere Taluk, Chitradurga District from
06/06/2009 to 30/05/2012 in connection with formation of
road of the length of 695 meters at the volume of 1016.25 cubic
meters at Nayakanahatti of T.Vaderahalli Village, Chitradurga
District though it is mentioned in the records that expenditure
incurred is 1,44,917/- at the rate of Rs.142/- per square meter
but actual work executed is of the volume of 414 cubic meters
and without executing the actual volume of work drawn a sum
of Rs.85,881/- in advance and temporarily misappropriated the
said sum of Rs.85,881/- and thereby is guilty of misconduct
within the purview of Rule 3 (1)(i) to (iii) of The Karnataka Civil
Services (Conduct) Rules, 19667

Point number 4: Whether it stands establish that during
the tenure of DGO 4 as Secretary attached to Ramagiri Grama
Panchayath, Holalkere Taluk, Chitradurga District from
23/06/2012 to 18/07/2015 in connection with formation of
road of the length of 695 meters at the volume of 1016.25 cubic
meters at Nayakanahatti of T.Vaderahalli Village, Chitradurga
District though it is mentioned in the records that expenditure
incurred is 1,44,917/- at the rate of Rs.142/- per squarc meter
but actual work executed is of the volume of 414 cubic meters
and without executing the actual volume of work drawn a sum
of Rs.85,881/- in advance and temporarily misappropriated the
said sum of Rs.85,881/- and thereby is guilty of misconduct
within the purview of Rule 3 (1)(i) to (iiij of The Karnataka Civil
Services (Conduct) Rules, 19667
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16. For the sake of convenience [ have chosen discuss point
numbers 1 to 4 together.

17. During evidence the complainant (PW1) has stated that
board was found installed near his garden land situated at
T.Vaderahalli Village displaying that expenditure of a sum of
Rs.1,50,000/- is incurred and thereafter though The filed
application before the Executive Officer, Taluk Panchayath,
Hoalkere there was no response and therefore he set law into
motion with the aid of the complaint at Ex P1. He has referred
to Exs P2 to P8 also during his evidence. During cross
examination he has stated that board was installed in which
it was found mentioned that road from a place called
Nagarakatte upto Anjaneya Temple is formed. It is in his cross
examination that tar road is formed in the month of May 2016.
His cross examination reveals that he could not be present at
the time of investigation conducted by PW2. His evidence
needs to be considered only to the extent of setting law into
motion.

18. PW2 has spoken to investigation conducted by him on
17/06/2014. It is in his evidence that it was alleged in the
complaint that funds in respect of formation of Nagarakatte
road are misappropriated. It is in his evidence that in response
to his letter addressed to the complainant seeking clarification
of the allegations the complainant replied that disputed area is
the place called Nayakanakatte. He has spoken to touching Exs
P9 to P22. His evidence would show that Ex P9 which is
issued by PW3 shows that measurement of the road near

Nayakanakatte revealed that the said road measures 345
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meters in length and four meters in breadth and that cross
roads of the measurement of 5 X 60 meters are formed on
17/02/2014 which corresponded with the measurement book.
His evidence shows that upon perusal of Ex P9 it is noticed
that road of the length of 345 meters was formed subsequently.
His evidence touching the contents of Ex P9 is in conformity
with the contents of Ex P9.

His evidence would show that at the time of inspection he
contacted the complainant over cell phone  but the
complainant has not attended during spot inspection. It isin
his evidence that DGOs 3 and 4 and also PW3 were present at
the time of spot inspection. It is in his evidence that the place
where road was formed is shown to him by PW3 who informed
that formation of road was undertaken under Mahathma
Gandhi National Rural Employment Guarantee Scheme 2011-
12 at the estimate of Rs.1,50,000/-. He has stated that he was
told by PW3 that as per the measurement book bund of the
length of 695 meters was formed but he noticed formation of
road of the length of 345 meters and of the breadth of 4 meters
and subsequently remaining work has been carried out and
completed. It is in his evidence that he was informed by DGO
4 that bill for Rs.56,616/- is prepared and issued for the
above work in the month of July 2012. He has spoken to that
he was told by DGO 2 that approach road was formed long ago
and that development of cross roads are undertaken in the
month of March 2004. He has spoken to that DGO 2 also
informed that after formation of approach road of the length of

345 meters rest of works are executed. It is in his evidence
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that formation of road of the length of 345 meters was executed
during the tenure of DGO1. He has stated that Ex P13 revealed
that approach road and cross roads are commenced on
21/02/2012 and completed on 26/03/2012 and that Ex P13
revealed that measurement of 695 meters was found entered
in Ex P13.

20. It is in the evidence of PW2 that in order to ascertain the

correctness or otherwise of the contents of Ex P1 he measured
the road mentioned in Ex P13 and his measurement revealed
that total length of road was 773 meters instead of 695
meters as mentioned in Ex P13. It is in his evidence that
outcome of his investigation is found mentioned in paragraph
numbers 53 to 81 of Ex P22. He has spoken to during his
evidence that DGOs 1 to 4 and the then President by name Smt.
Thimmakka of the Panchayath are responsible for the latches.

Zjilm It is mentioned by PW2 as found in paragraph number 78

«

of xerox copy of his report at Ex P22 that work of the volume of
345 meters X 40 meters X 0.30 meters = 414 cubic meters was
found actually executed but it was found mentioned that work
of the volume 1046.25 cubic meters for which expenditure of
Rs.1,44,917/- was shown and with the help of bill for the said
amount the said amount was drawn. It is found further
clarified in paragraph number 78 of Ex P22 that without
executing the work of the volume of 1046.25- 414= 602.25
cubic meters excess amount of Rs.85,881/- was found drawn
and thus the said amount has been misappropriated. It is

found mentioned in paragraph number 79 of Ex P22 that DGOs

0
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1 to 4 and also Smt. Thimmakka are responsible for the above

latches.

22. It is brought out during cross examination of PW2 that
estimate was prepared for formation of road with gravel
Though it is brought out during his cross examination that
clear opinion cannot be expressed touching the quality of
work two years after formation of road that portion of his
answer is of no relevance to the allegations levelled in the
articles of charge which 1is focused at temporary
misappropriation of a sum of Rs.85,881/-. He has stated during
cross examination that his measurement revealed that the
length of road is 773 meters and that measurement book
revealed the length of 695 meters. He has stated during cross
examination that records revealed purchase of 644 cubic meters
of gravel and that as per the measurement book 1016.25
cubic meters of gravel was to be used for the work. He admits
during cross examination that excess amount was not spent for
formation of road and that a sum of Rs.86,878/- was found
paid to the labourers.

23. It is significant to mention that the contents of paragraph
numbers 78 and 79 of Ex P22 are not specifically assailed
during cross examination of PW2 and therefore contents of
paragraph numbers 78 and 79 are to be accepted. It needs to
be mentioned that Ex P22 occupies the position of primary
evidence and therefore contents of paragraph numbers 78 and
70 incriminates DGOs 1 to 4. T hough it is brought out during
cross examination of PW2 that on account of purchase of gravel

2 and payment of wages to labourers financial loss is not caused
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the said portion of his answer will not lend assurance to the
defence for the reason that nothing worthy is brought out during
Cross examination of PW2 to hold that DGOs 1 to 4 have not
temporarily misappropriated a sum of Rs.85,881/-.

24, During evidence PW3 who is working as Executive Officer
attached to Taluk Panchayithi, Holalkere from the year 2013 has
spoken to that as per the estimate mud road of the length of
690 meters was stipulated to be formed but measurement of
the mud road which was formed unearthed the length of 331
meters. It is in his evidence that as per the estimate a volume
of 1016.25 cubic meters of gravel was scheduled to be used
for formation of mud road of the length of 690 meters but upon
inspection conducted by him he found that a volume of 476.64
cubic meters of gravel was only used. He has spoken to the
mahazar at Ex P10 conducted by him at the spot.

25. PW3 has further spoken to during his evidence that it
came into light that bill for the entire amount shown in the
estimate has been prepared and entire amount for thc mud
road of the length of 690 meters has been drawn. It is in his
evidence that instead of formation of mud road of the total
length of 690 meters it was found that mud road of the length
of 331 meters was executed and entire amount for the road of
the length of 690 meters was drawn. This portion of his evidence
occupies pivotal role to establish temporary misappropriation of
funds.

26. Whether evidence of PW3 that instead of executing mud
road of the length of 690 meters mud road of the length of 331

meters was only executed and drawn amount for the entire
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length of 690 meters of mud road needs to be believed or not
has to be ascertained by focusing attention to his cross
examination.

It is brought out during Cross examination of PW3 that a
sum of Rs.56,616/- was found paid to the volume of 644 cubic
meters of gravel. This portion of his answer will not drive to
hold that the same would come in aid of defence put forward by
DGOs 1 to 4. Though it is brought out during cross examination
that in the areas where vehicular movements are less during
monsoon chances of growth of plants on either side of the road
cannot be ruled out that portion of his answer also will not lend
support to the defence. It is brought out during his cross
examination that wages of Rs.86,875/- was found paid to the
labourers and that the said amount is found remitted to the
bank account of labourers. This portion of his answer would
not show that there was 1O temporary misappropriation of
funds. [t is in his cross examination that instead of utilising
1016.25 cubic meters of gravel as specified in the estimate only
644 cubic meters of gravel was found utilised as per the
measurement book. This portion of his answer also will not lend
assurance to hold that there was 1o temporary misappropriation
of funds. Suggestion made to him suggesting that out of the
balance amount ear marked for procuring gravel wages are
paid to the labourers is denied by him . Though PW3 admits
during cross examination that a sum of Rs.86,875/- paid to the
labourers is not misappropriated nothing worthy is brought out
during his cross examination to arrive at conclusion that there

was no temporary misappropriation of a sum of Rs.85,881/-.
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During evidence DGO I(DW1) has stated that he has
merely given technical approval and after entries caused by
DGO 2 in the measurement book he checked the same and
caused cross measurement., Though he has stated S0, nothing
Is spoken to by him that he has not temporarily
misappropriated the funds, He has stated that he approved
payment of wages of Rs.86,875/- and that he was not
cmpowered for payment of wages as mentioned in sheet number
2 of Ex P12. He has stated that he was not empowered for
payment of for materials. It is in his evidence that a sum of
Rs.1,44,835/- is spent for civil works. It is stated by him that
accuracy about quality of work cannot be assessed after lapse of
two and half years. The said portion of his evidence is of no
avail to his defence. Though it is stated by him during evidence
that report of PW2 is not correct he has not ventured upon for
threadbare dissection of paragraph numbers 78 and 79 of Ex

P22, Nothing is found in his evidence that he is not

Tesponsible for temporary misappropriation of funds of

Rs.85,881/-.

It is in the evidence of DGO 2 (DW2) that work has been
executed during his tenure and that for the purpose of
execution of the road work volume of 644.9 cubic meters of
gravel has been purchased and that road of the length of 755
meters has been formed. It is in his evidence that entries in page
numbers 1 to 3 of the attested copy of measurement book at Ex
P13 are by him. He has stated that he furnished completion
report after execution of road work. He has stated that he was

not conferred upon with the powers of payment of money. He
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has stated that he has not caused financial loss to the
Government. Nothing is found in his evidence that there was
not temporary misappropriation  of funds of a sum of
Rs.85,881/-.

30. During evidence DGO 3(DW3) has stated that formation of
road was not during his tenure. It is in his evidence that he was
working as Secretary of Gunjanur Grama Panchayath from
06/06/2009 to 30/05/2012. His evidence that formation of
road was not during his tenure cannot be believed in the
presence of entry at paragraph number 79 of Ex P22. Itis in
his evidence that except making payment to the workers he has
not made any other payment and that except the payment
found in sheet number 3 of Ex P15 he has not made any other
payment. Though he has stated that he has not caused
financial loss to the Government nothing is found in his
evidence that he has not temporarily misappropriated a sum of
Rs.85,881/-.

31. It is in the evidence of DGO 4(DW4) that he was working
as Secretary attached to Ramagiri Grama Panchayathi from
23/06/2012 to 18/07/2015. He has spoken to that formation
of road was not during his tenure. Though he has spoken so,
contents of paragraph number 79 of Ex P22 has not been
assailed from his side and therefore his complicity cannot be
ruled out. It is his evidence that since bill was pending he
made payment after the release of fund and that he is not
responsible for financial loss to the Government. Nothing is
found in his evidence to hold that before release of funds he

ventured upon to ascertain whether drawing of excess funds
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was premature. Nothing is spoken to by him to hold that there
was no temporary misappropriation of a sum of Rs.85,881/-

Since nothing worthy is found either during cross
examination of PWs 1 to 3 and in the course of evidence of
DGOs 1 to 4 that acts committed by them are with good faith
and therefore they cannot stretch their hands at section 30 of
The National Rural Employment Guarantee Act, 2005. Law
laid down in the decisions relied upon by DGOs 1 to 4, in my
view, will not lend assurance to the defence put forward by
DGOs 1 to 4. In the presence of evidence of PWs 2 and 3 I am
not persuaded to accept the contentions put forward in the
course of written statement of DGOs 1 to 4 and also I am not
persuaded to accept the contentions put forward in the course
of written argument of DGOs 1 to 4.

Upon appreciation of the entire oral and documentary
evidence on record I am of the considered view that DGOs 1 to 4

are guilty of misconduct within the purview of Rule 3 (1)(i) to (iii)

~of The Karnataka Civil Services (Conduct) Rules, 1966 and being

of this view I proceed with the following:

REPORT
Charge against DGO 1 that during his tenure as Assistant
Executive Engineer, Zilla Panchayath Engineering Sub-Division,
Holalkere, Chitradurga District from 06/07/2010 to
06/06/2012, in connection with formation of road of the length
of 695 meters at the volume of 1016.25 cubic meters at
Nayakanahatti of T.Vaderahalli Village, Chitradurga District

though it is mentioned in the records that expenditure incurred
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is 1,44,917/- at the rate of Rs.142/- per square meter but
actual work executed is of the volume of 414 cubic meters and
without executing the actual volume of work drawn a sum of
Rs.85,881/- in advance and temporarily misappropriated the
said sum of Rs.85,881/- and thereby is guilty of misconduct
within the purview of Rule 3 (1)(i) to (i) of The Karnataka Civil
Services (Conduct) Rules, 1966 is proved.

Charge against DGO 2 that during his tenure as Assistant
Engineer attached to Panchayath Raj Engineering Sub-Division,
Holalkere, Chitradurga District from 15/11/2008 to
26/10/2014 in connection with formation of road of the length
of 605 meters at the volume of 1016.25 cubic meters at
Nayakanahatti of T Vaderahalli Village, Chitradurga District
though it is mentioned in the records that expenditure incurred
is 1,44,917/- at the rate of Rs.142/- per square meter but
actual work executed is of the volume of 414 cubic meters and
without executing the actual volume of work drawn a sum of
Rs.85,881/- in advance and temporarily misappropriated the
said sum of Rs.85,881/- and thereby is guilty of misconduct
within the purview of Rule 3 (1)(i) to (iii) of The Karnataka Civil
Services (Conduct) Rules, 1966 is proved.

Charge against DGO 3 that during his tenure as Secretary
attached to Gunjanur Grama Panchayath, Holalkere Taluk,
Chitradurga District from 06/06/2009 to 30/05/2012 in
connection with formation of road of the length of 695 meters at

the volume of 1016.25 cubic meters at Nayakanahatti of
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T.Vaderahalli Village, Chitradurga District though it is
mentioned in the records that expenditure incurred is
1,44,917/- at the rate of Rs. 142/- per square meter but actual
work executed is of the volume of 414 cubic meters and without
executing the actual volume of work drawn a sum of
Rs.85,881/- in advance and temporarily misappropriated the
said sum of Rs.85,881/- and thereby is guilty of misconduct
within the purview of Rule 3 (1)(1) to (iii) of The Karnataka Civil

Services (Conduct) Rules, 1966 is proved.

Charge against DGO 4 that during his tenure as Secretary
attached to Ramagiri Grama Panchayath, Holalkere Taluk,
Chitradurga District from 23/06/2012 to 18/07/2015 in
connection with formation of road of the length of 695 meters at
the volume of 1016.25 cubic meters at Nayakanahatti of
T.Vaderahalli Village, Chitradurga District though it is
mentioned in the records that expenditure incurred is
1,44,917/- at the rate of Rs.142/- per square meter but actual
work executed is of the volume of 414 cubic meters and without
executing the actual volume of work drawn a sum of
Rs.85,881/- in advance and temporarily misappropriated the
said sum of Rs.85,881/- and thereby is guilty of misconduct
within the purview of Rule 3 (1)(i) to (iii) of The Karnataka Civil
Services (Conduct) Rules, 1966 is proved.

DGOs 1 to 4 are jointly and severally responsible for
temporary misappropriation of a sum of Rs.85,881 /-

DGO 1 retired on superannuation on 31/05/20109.

DGO 2 is due for retirement on superannuation on
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28/02/2029.
DGO 3 retired on superannuation on 30/06/2018.
DGO 4 retired on superannuation on 31/07/2016.

Submit this report to the Honble Upalokayukta-2,
Karnataka in a sealed cover forthwith along with the connected

records. e
\0.\60
Y
(V.G? BOPAIAH)
Additional Registrar, Enquiries-11,
Karnataka Lokayukta, Bengaluru.

ANNEXURE

List of witness examined on behalf of the Disciplinary Authority:-

1. PW 1:- Sri. T.Onkarappa.
2. PW 2:- Sri. Shreekanth.S.
3. PW 3:- Sri. Balaswamy Deshappa.

List of witness examined on behalf of DGOs 1 to 4:-
DW1:- Sri. C.R. Basavaraju.
DW?2:- Sri. B.P. Krishnamurthy.

DW3:- Sri. 0.G. Nagarajappa.
DW4:- Sri. G.S. Somashekaramurthy.

> b=

List of documents marked on behalf of Disciplinary Authority:-

ExP1 Original complaint dated 05/03/2013 in FORM
NO.I in a single sheet of PW1.

Ex P 2 Original affidavit dated 05/03/2013 in FORM NO.Il in
a single sheet of PW1.
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A

ExP3

Ex P4

ExP5

ExP6
ExP7
ExPS§

Ex P9

Ex P10

Ex P10(a)

ExP 11

Ex P12
Ex P13
Ex P14
Ex P15
Ex P16
SRRl 7
Ex P18

Ex P19
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Original complaint dated nil in a single plain sheet of
PW1 and his villagers.

Xerox copy of application dated 04/09/2012 in a
single sheet of Advocate Sri.K.B.Chandrappa obtained
under The Right to Information Act.

Original letter dated 21/09/2012 in a single sheet of
the Secretary, Ramagiri Grama Panchayath addressed
to Sri. K.B. Chadrappa.

Original photograph.
Original photograph.
Original photograph.

Original letter dated 04 /03/2013 in a single sheet
of PW3 addressed to the Chief Engineer,
Technical Audit Cell, Karnataka Lokayukta,
Bengaluru.

Original mahazar dated nil in a single sheet
enclosed to Ex P9,

Signature of PW3 found on Ex P10,

Attested copy of estimate in five sheets enclosed
to Ex P9.

Attested copy of list of articles in two sheets
enclosed to Ex P9,

Attested copy of measurement book in three
sheets enclosed to Ex P9.

Attested copy of completion report in two sheets
enclosed to Ex P9.

Attested copy of final bill in four sheets enclosed
to Ex P9,

Original photograph.

Original photograph.
Original photograph.

Original photograph.



Ex P20
Ex P21
Ex P21(a)

Ex P22

Ex P22(a)

Ex P23
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Attested copy of cash book in two sheets enclosed

to Ex P9.
Original mahazar dated 17/06/2014 in two

sheets drawn by PW2.
Signature of PW2 found on Ex P21.

Xerox copy of note sheet in four sheets
commencing from paragraph number 52 to
paragraph number 82 in
COMPT/UPLOK/BD/5088/2013/DRE—5.
Signature of PW2 found at paragraph number 21
of Ex P22.

Opinion in a single sheet of PW3.

List of documents marked on behalf of DGOs 1 to 4.

Ex D1

Nine attested sheets of nominal muster
roll.

(V.GYBQPAIAH)
Additional Registrar, Enquiries-11,
Karnataka Lokayukta, Bangalore.






